
Minutes of the Regular meeting of the

Lake Structure Appeals Board
Tuesday, July 26, 2011
1:30 p.m.

Chairman Webber called the meeting to order at 1:30 p.m.

ROLL CALL

Present:
Stephen Webber, Chairman

Bob Cameron

Betty Johnson, Seated Alternate

John Kilby

Patricia Maringer, Alternate

Nancy McNary

Vicki Smith



Wayne Hyatt, Council Liaison 
Also Present:
Clint Calhoun, Environmental Management Officer

Mike Egan, Community Development Attorney

Sheila Spicer, Zoning Administrator, Recording Secretary

Absent:
Lance Johnson, Alternate
APPROVAL OF THE AGENDA

Ms. McNary made a motion to approve the agenda. Ms. Smith seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Mr. Kilby made a motion to approve the minutes of the June 28, 2011 meeting as presented. Ms. McNary seconded the motion and all were in favor.
NEW BUSINESS

None
HEARINGS

(A)
Continued, Remand from Town Council of LSA-2010003, a request from Tim Fisk to exceed the maximum projection into the water of no more than 30 feet as required in section 94.05 (B) of the Lake Structure Regulations. The property (Tax PIN 230930) is located at 132 Tanner Drive, Lake Lure, North Carolina.
Mr. Calhoun, Mr. Fisk, David Pearlman, and Abrum Bebergal were sworn in. 

None of the members reported any ex parte communication regarding the case. Regarding any conflicts of interest, Mr. Kilby read the following statement entered into the record as Board’s Exhibit A:
“I have prepared this statement in response to the Remand from Town Council in regards to LSA-2010003 concerning the request from Tim Fisk to exceed the maximum projection into the water as described in section 94.05 (B) of the Lake Structures Regulations. 

I moved to Rutherford County in 1991 as the manager of the local North Carolina Farm Bureau Mutual Insurance Company. As a result of my business profession I have associations with many of the residents of Lake Lure, the surrounding area and the entire county of Rutherford. Many of the residents and business owners of this community have become my client’s as well as my friends. I have been an active member of the Hickory Nut Gorge Chamber of Commerce since I became a resident. Many times I have been asked to provide a professional insurance opinion for an issue that the town staff or one of the committees might have been working on. Due to the fact that our community has many second home owners I have also provided insurance coverage for many of these people. These referrals primarily come to me through my association with the realtors for firms operating in our town. Many times these business associations are done by mail and telephone.  

Upon moving to Rutherford County in 1991 I became a second home owner on a part time basis until 1994 when my wife and I made our permanent move to Lake Lure. Since coming to this community I have served this town and its citizens in many different capacities’. Some of these include the Lake Advisory Committee, the VWIN Committee taking water samples for analysis of the lake and its tributaries, Strategic Planning Committee, SWEEP Committee (Solid Waste Environmental Education Panel), Board of Adjustments and the Lake Structure Appeals Committee. I served for six years as a board member for Hospice of Rutherford County, always representing our community and its citizens. For two of these years I was the Chairman of the Board for this hospice organization.  

This is the community where I live and work. The motives for my involvement in this community, for the past twenty years, have always been to further the quality of life and services provided to our citizens. At no time have I intentionally used any of these volunteer activities to benefit me from a financial position. Anyone that has served with me, or been a part of an issue being addressed, knows that I will speak my opinion as to how I feel. My decisions are always based on the Facts, Evidence and Logic presented in regards to the issue. These three factors are the only items that determine the final opinion that I come to after careful consideration.

This leads me to the issue of the hearing for Tim Fisk. Mr. Fisk has been a policy holder with NCFB Insurance Company for eight years. He was a referral to me from a realtor.

As best I can remember, from eight years ago, his purchase of the policy with our company was completed by telephone to my office, mail service and his attorney’s office. To my knowledge, the first time I ever laid eyes on Mr. Fisk, was in the meeting with the LSAB in May 2010. I am sure we had some phone conversations during the past eight years.  In my opinion, the fact that Mr. Fisk had his insurance on his property in Lake Lure with NCFB Insurance Co., did not constitute a conflict of interest. Since this has become an issue I now make sure, as best I can, to research the person before the board to see if they are business related and this information is presented during the hearing. The decision that I reached and expressed in my vote on this issue was totally based on the Facts, Evidence and Logic presented during the hearing. My relationship with Mr. Fisk never entered into the decision making process on the matter. 

All this being said I submit this as my statement to all parties involved in the proceeding. I do not feel it necessary to recuse myself from this hearing.  If it is the vote of the LSAB members that they feel I was or will be biased in my decision on this matter I will abide by their decision.” 

No other members reported any conflicts of interest. Patsy Brison, attorney for adjacent property owners David Pearlman and Avrum Bebergal, objected to Mr. Kilby participating in the hearing. She reminded the Board that she had filed a motion for remand with Town Council regarding the original hearing for this case held on May 25, 2010 because Mr. Kilby had not disclosed the fact that he is Mr. Fisk’s property insurance agent. She stated she feels that business relationship constitutes a conflict of interest and directed the Board’s attention to Section 94.16 (B)(2) in support of her argument. She stated there would be an increase in the insurance premium as a result of the boathouse construction. Gene Mitchell, attorney for Mr. Fisk, argued he feels Mr. Kilby being the insurance agent for the property insurance does not constitute a conflict of interest because there was no proof he would experience a financial gain or loss based on the results of the hearing. He also reminded the Board he had submitted a motion to recuse or disqualify Ms. McNary at the May 24, 2011 meeting. This motion identifies the following four points as arguments for Ms. McNary to recuse herself:
1. Ms. McNary was one of the original complainants in this matter;

2. Ms. McNary owns property which abuts or is in very close proximity to the structure in question;

3. Ms. McNary is, upon information and belief, good friends with the complaining party in this matter;

4. Ms. McNary has previously expressed an opinion in this matter.

Chairman Webber stated he feels point four of the argument is a moot point since all members have expressed an opinion on this case prior to today’s hearing due to the fact that the Board ruled on this case in May, 2010. Mr. Mitchell responded that Ms. McNary expressed opinions about the case even before the first hearing and initially reported the violation to Mr. Calhoun and Mr. Pearlman. Chairman Webber asked Ms. McNary if that was correct. Ms. McNary said it was not and explained that, while she did question Mr. Calhoun about the construction in progress, she did not report a possible violation or contact Mr. Pearlman. Mr. Calhoun stated his recollection of the conversation between him and Ms. McNary during the construction of Mr. Fisk’s lake structure was that Ms. McNary mentioned the structure could possibly extend too far out in the water. He reported that he received a phone call from Mr. Bebergal that same day with concerns that the structure extended to far out into the lake. Mr. Calhoun stated he investigated two days later and confirmed the structure was out of compliance. Mr. Kilby asked if the structure was permitted. Mr. Calhoun confirmed that a permit was issued but the site plan submitted with the permit did not show the correct location of the shoreline. 
Ms. Brison stated she had no objection to Ms. McNary remaining seated for the case. Ms. McNary stated she felt she could render an impartial decision on the case and mentioned she had no financial stake in the outcome of the hearing. Chairman Webber reminded all present that the Board members take an oath of office vowing to uphold the integrity of the regulations. He stated he has always felt it is his duty to report possible violations to town staff. He also pointed out that he has voted on many cases where a friend has been the applicant or an opposing party, and that had no bearing on his ability to render a fair and impartial decision. 

The Board voted unanimously to not excuse Ms. McNary from the hearing.

Regarding the recusal of Mr. Kilby, Chairman Webber pointed out that insurance premiums likely increase anytime the value of the property increases, but he did not see how Mr. Kilby would have been involved in that decision. Mr. Kilby explained that a 10% increase in the value of the property is allowed without an increase to the insurance premium, so he didn’t know if Mr. Fisk’s premium would have increased or not. It was pointed out that the insurance certificate included in the Board’s packet indicated there was actually a $61 discount applied to the premium instead of an increase. Mr. Fisk testified that he had Farm Bureau Insurance for his insurance company in Michigan where his primary residence is. For that reason, he called the Farm Bureau office here when it came time to insure his property in Lake Lure. He stated his decision had nothing to do with Mr. Kilby personally. Mr. Egan advised the Board that there had been no evidence presented indicating that Mr. Fisk would cancel his insurance policy as a result of the hearing, so he did not feel Mr. Kilby had a direct financial interest in the outcome of the hearing. 

The Board voted unanimously to not excuse Mr. Kilby from the hearing.

Ms. Brison submitted a copy of her motion for remand to Town Council. This was entered into the record as Intervenor’s Exhibit 1. She argued that Town Council remanded the case back to the Board directly as a result of Mr. Kilby’s financial interest. Mr. Egan pointed out that the minutes of the Town Council meeting did not reflect the basis for the remand and no order was issued by them. Mr. Mitchell also pointed out that neither he nor Ms. Brison was present at the Town Council meeting, and no evidence was presented to them, so it would have been impossible for Town Council to determine whether or not a conflict of interest existed. Ms. Brison read a copy of an email dated March 16, 2011 from Town Attorney Chris Callahan to her that stated:
“The Mayor Bob Keith has elected to continue to hold to the March 25th special meeting on the Pearlman v. Fisk boathouse appeal. This is set for 4 pm next Friday by longstanding agreement. I assume Mary Flack the clerk of court will give the required notice of this meeting. 

Based upon a review of the Motion to Remand and conversations with Attorney Patsy Brison, Attorney Gene Mitchell, Attorney Mike Egan, Town Clerk Mary Flack and the Mayor, I believe the following is  happening:

1. I am recommending (with the co-support of Mike Egan, the other Lake Lure attorney) that the Town Council in fact grant the Motion to Remand. 

2. This will mean, assuming it is voted on affirmatively by the Council, that this meeting next Friday will take only ten minutes and will not therefore proceed to hear the appeal of this boathouse dispute.

3. As a result of this strong prediction and likelihood Mr. Gene Mitchell has advised me that his client is not flying down next Friday for the meeting.

4. This means also that the matter will again be heard before the Lake Structures Appeals Board in April, or possibly May, or possibly later. Sheila Spicer can provide the dates of their meeting and the two attorneys can check their schedules and their client's schedules for this presumed rehearing before the Lake Structures Appeals Board.

Any questions?

Chris Callahan”

This email was entered into the record as Intervenor’s Exhibit 2. Chairman Webber asked Commissioner Hyatt if Town Council had received any evidence or held any discussions proving that Mr. Kilby had tainted the hearing process in the original hearing for this case. Commissioner Hyatt responded that he did not recall any evidence or discussion pertaining to that. He confirmed there was no testimony at the Town Council meeting when the case was remanded. Chairman Webber stated he was told prior to this meeting that there was to be a new hearing on this case and that the decision from the May, 2010 hearing was null and void. He pointed out that the Board had listened to the challenges to specific Board members, none had chosen to recuse themselves, and the Board had voted not to excuse any members. He ruled that the Board had done its due diligence and would now proceed with the hearing. He reminded all parties that they had the right to appeal the Board’s decision to Town Council. 
Mr. Calhoun briefed the Board on the particulars of the case. He stated he received an application for a lake structure permit from Mr. Fisk to build a boathouse that would be added onto an existing dock. He pointed out that during construction it was discovered there was an error on the site plan as to where the actual shoreline is, which meant the new structure exceeded the maximum 30’ projection into the water. He pointed out the original site plan in the Board’s packet as well as the corrected site plan showing the existing shoreline with a large notch in the east side. Mr. Calhoun confirmed for the Board that, at the time he originally approved the lake structure permit, he had deemed the application complete. He also confirmed that he did not visit the site prior to approving the permit. 
Ms. Brison asked that the May 24, 2011 packet for the Lake Structure Appeals Board be entered into the record. Chairman Webber assured her that the packet is automatically part of the record. Ms. Brison then asked Mr. Calhoun if Mr. Fisk’s survey dated April 22, 2010 was part of the original permit application. Mr. Calhoun responded it was not; he required a new survey be submitted after visiting the site and finding there was a discrepancy between the original survey and the actual shoreline. Ms. Brison asked if the April 22, 2010 survey showed that the new structure was not in compliance with Section 94.05 (B) of the Lake Structure Regulations. Mr. Calhoun replied that it did. There was a brief discussion as to how much of the structure was out of compliance with the regulations. Ms. Brison asked if Mr. Calhoun notified Mr. Fisk that the structure was out of compliance. Mr. Calhoun responded that he did. Ms. Brison questioned whether or not there is room to construct a boathouse on the other side of the existing dock that would comply with the regulations. Mr. Calhoun replied that it is a possibility, but he was not sure. Ms. Brison argued that having sufficient room to build a lake structure that complies with the regulations showed there was no hardship that necessitated granting the variance. Mr. Mitchell stated, considering the fact that Mr. Fisk received a lake structure permit and had already constructed the covered boat slip, requiring him to bring it into compliance now would create a hardship. 

Mr. Fisk testified that he designed an aesthetically pleasing lake structure and built it utilizing the existing dock. He assured the Board that he tried to comply with all of the regulations. Mr. Mitchell asked Mr. Fisk if his property has an irregular shoreline. Mr. Fisk responded that it does due to the presence of a notch in the shoreline at both ends of the property. Mr. Mitchell asked if Mr. Fisk’s lake structure would prevent any neighboring property owners from constructing a lake structure. Mr. Fisk replied that it would not. Responding to further questioning by Mr. Mitchell, Mr. Fisk reported that he had all of the plans for the lake structure professionally drawn, so he assumed everything was correct. Mr. Kilby asked Mr. Fisk if he had considered locating the structure closer to the neighboring property line but still within the setbacks. Mr. Fisk responded he had not. Chairman Webber asked Mr. Fisk what prompted him to build the structure in the location he did. Mr. Fisk responded that he built the structure based on the location of the existing dock and the view he wanted. Chairman Webber asked if he had considered moving the structure to one side or the other. Mr. Fisk replied he decided to use the money he would save on utilizing the existing dock on the design of the new covered boat slip. Chairman Webber asked if he was aware of the discrepancy in the survey at the time he submitted his lake structure permit application. Mr. Fisk assured that he was not and never had any intention of deceiving the town. Ms. McNary asked if Mr. Fisk was aware at that time that there was a 30’ maximum projection into the lake. Mr. Fisk stated he believed he had read that, but he thought he asked Mr. Calhoun at that time if the notch in the shoreline would create a problem and he was told it would not. 

Ms. Brison entered a copy of Mr. Pearlman and Mr. Bebergal’s deed into the record as Intervenor’s Exhibit 3. She also pointed out that Mr. Pearlman would be using enlargements of the exhibits already in the record during his testimony. 

Mr. Pearlman addressed the Board and stated the neighbors should not be made to suffer because of the errors that were made in this case. He pointed out that Mr. Fisk could have built on the other side of his shoreline and not needed as much of a variance as what he was asking for in this case. He reminded the Board that a very important reason for people to come to Lake Lure is to enjoy the views. He stated his view is impacted by Mr. Fisk’s structure. He pointed out the pictures in the record that show the view of the lake before and after Mr. Fisk’s construction. He also pointed out that a large majority of lakefront property owners have irregular shorelines. Ms. Brison asked Mr. Pearlman if it would further impact his view if Mr. Fisk later enclosed the covered boat slip. Mr. Pearlman stated it would. Mr. Mitchell asked Mr. Pearlman if his view was impacted from the top of his boathouse. Mr. Pearlman responded it was not. Responding to questioning from the Board, Mr. Pearlman testified that he had tried to resolve the dispute with Mr. Fisk but was unsuccessful. Ms. Smith asked Mr. Pearlman if his boathouse blocks his neighbor’s view. Mr. Pearlman responded that his boathouse was built prior to him purchasing the property. Ms. McNary asked Mr. Pearlman if he would be agreeable to Mr. Fisk being granted the variance if he were not allowed to enclose it or add any further additions. Mr. Pearlman stated he would be agreeable to that.  Chairman Webber asked if Mr. Pearlman felt Mr. Fisk’s lake structure is a safety hazard. Mr. Pearlman responded that he does not. He confirmed that his main concern is the impact to his view. 
Ms. Brison tried to enter a copy of a notice of violation from Mr. Calhoun to Mr. Fisk into the record, but Chairman Webber ruled it inadmissible because it had no bearing on the case. 

Chairman Webber asked Mr. Fisk if he would be agreeable to a condition that his covered boat slip could not be enclosed. Mr. Fisk responded that he would not because he would not want to restrict any future owners. Chairman Webber reminded that it would only apply to the current structure and would not prohibit the construction of an enclosed boathouse that complies with the regulations. Mr. Fisk responded that he tried to follow the proper procedures and tried to work this out with the neighbors. 
During closing arguments, Ms. Brison contended that the applicant had not met the burden of proof that the standards for a variance were met in this case. She pointed out that the request is a significant variance, and Mr. Fisk has ample shoreline to construct a lake structure that does not require a variance. She stated the request is injurious to the neighbors because it obstructs their view of the lake. She argued that the need for the variance is the result of the actions of the applicant. She reminded the Board that they have to consider the case as if the structure had not yet been built. She cited North Carolina Supreme Court Case Town of Pine Knoll Shores v. Wallace N. Evans and wife, Lenora H. Evans (copy entered into record) as proof that the courts have said it is acceptable to require a structure built in violation of the regulations to be removed. She asked that, if the variance is granted, that a condition be applied that no further improvements can be made to the structure. 

Mr. Mitchell argued in closing that Mr. Fisk followed the proper procedures and received a permit to construct his lake structure. He pointed out the structure would be in compliance with the regulations if not for the narrow, deep notch in the shoreline. He mentioned that a structure built on the opposite side of the shoreline would have the same problem because of the notch in the shoreline on that side, as well. Mr. Mitchell argued that the neighbors view of the lake is only slightly impaired from one small portion of their boathouse. He stated it is the Board’s right to impose conditions on any variance, so it was not fair to ask whether or not the applicant would accept the conditions.

Chairman Webber closed the public hearing. During deliberations, Chairman Webber stated he felt Mr. Fisk did what he was supposed to do in securing a lake structure permit. He stated, while it may not seem fair to penalize him for the error on the survey, ultimately it is the responsibility of the property owner to ensure all information is correct. He mentioned that he had to decide if he would grant the variance requested if the structure had not yet been built and stated he would not. He felt the size, shape, and topography of the lot in question was the same as other properties in the district. Chairman Webber pointed out that Mr. Fisk has sufficient lakefront property to build a structure that does not require a variance. He also felt that, while the request was not injurious to the general welfare, it was injurious to the neighbors from their perspective. He did say, however, that he felt the loss of view was miniscule. 
Ms. Smith stated she could not pretend the structure had not already been built. She stated she felt Mr. Fisk built in good faith by hiring professionals and securing the necessary permit. She also felt it would be a significant financial burden to him to remove the structure and rebuild in a different location. 

Mr. Kilby agreed that he couldn’t pretend the structure was not already there. He felt Mr. Fisk followed the proper procedures. He did feel that he probably would not have granted the variance prior to the structure being built, but did not feel it was appropriate to place the burden on Mr. Fisk to rectify the situation. He pointed out the majority of the boathouses on Lake Lure affect the view from neighboring properties. 

Ms. Johnson stated she felt it would be an unnecessary hardship on Mr. Fisk to make him remove the covered boat slip. She further stated she felt the variance should be granted with conditions. 
Ms. McNary read section 94.16(E)(2) of the Lake Structure Regulations and stated she did not recall any testimony that not granting the variance would result in practical difficulties or unnecessary hardships. She stated none of the standards for a variance had been met based on the evidence presented. 
Chairman Webber reminded the Board that financial hardship is not a valid hardship and should not be considered. 

Ms. McNary moved with regard to application number LSA-2010003 for a variance from Section 94.05(B) of the Lake Structures Regulations that the Board find (1) owing to special or unusual conditions, a literal enforcement of the provisions of the regulation(s) will result in practical difficulty or unnecessary hardship, and (2) in the granting of the variance the spirit of the Lake Structures Regulations shall be observed, the public safety and welfare secured, and substantial justice done.  Accordingly, she further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application. Mr. Kilby seconded the motion and all were in favor. 
There was a brief discussion on including a condition that the existing structure could not be added to. 

Ms. McNary moved to amend the motion to add the condition that no structural additions or improvements such as walls or a decktop accessory structure could be made to the existing structure unless another variance is obtained. Ms. Johnson seconded the motion. The Board voted unanimously to amend the original motion. 
Ms. Johnson, Mr. Kilby, and Ms. Smith voted in favor of the original motion as amended; Ms. McNary and Chairman Webber voted against. 

Chairman Webber acknowledged that this was a reversal of his vote in the original hearing for this request; however he mentioned there was much more evidence presented at this hearing, which made him look at things differently.

The variance did not receive the required 4/5th vote and was therefore denied. Chairman Webber reminded everyone present that the Board’s decision is final unless appealed to Town Council within 30 days of the written decision. He also reminded that Town Council’s decision is final. 

(B)
Continued, LSA-2011001, a request from Vincent Wiegman, agent for Michelle Mittelbronn, to replace the original lake structure with a differing structure, to exceed the projection into the water, and to encroach on or over projected property lines as required by section 94.06 (C)(1), (2), and (4) of the Lake Structure Regulations. The property (Tax PIN 223813) is located at 333 Tryon Bay Circle, Lake Lure, North Carolina

Mr. Calhoun had to leave for personal reasons just prior to the start of the hearing. 

Chairman Webber pointed out that Ms. Smith was not seated at the previous meeting, but she has reviewed the packet information. Mr. Wiegman stated he had no objection to Ms. Smith being seated for the continuation of the hearing.  
Mr. Wiegman drew the Board’s attention to the revised plans dated 7/15/11 included in their July packet. He mentioned that a variance from Section 94.06(C)(4) is no longer needed based on these revisions. To accomplish this, he stated the proposed new boathouse had been rotated so that it will be 25 feet from the property line on the left side and 2 inches from the property line on the right side. He testified that it will have the same projection into the water as the current boathouse. He also stated the property owner would still like to request a decktop accessory structure (DAS). 

Chairman Webber asked Juanita Holt, an adjacent property owner sworn in at the last meeting and present for this meeting, if she had any objections to the revised plans. After a brief discussion between her and Mr. Wiegman, Ms. Holt responded she had no objections to the proposed new boathouse depicted on the revised plans. Chairman Webber asked the same question of Bryant McCarthy, also an adjacent property owner sworn in at the last meeting and present for this meeting. Mr. McCarthy responded he had no objections to the proposed boathouse or its location; however, he did object to the addition of the proposed DAS. He stated his reasons for objecting to that addition were due to the fact that Ms. Mittelbronn’s property only has 56 feet of shoreline, and he felt the DAS would create too much congestion along the shore. He also stated the proposed DAS would obstruct his view of the lake. 
Responding to questioning from Ms. McNary, Ms. Spicer clarified for the Board that this case was essentially two requests. The first consideration was the variance request and, if granted, the Board would then need to vote on whether or not to approve the DAS. 

Ms. McNary moved with regard to application number LSA-2011001 for a variance from Section 94.06(C)(1) and (2) of the Lake Structures Regulations that the Board find (1) owing to special or unusual conditions, a literal enforcement of the provisions of the regulation(s) will result in practical difficulty or unnecessary hardship, and (2) in the granting of the variance the spirit of the Lake Structures Regulations shall be observed, the public safety and welfare secured, and substantial justice done.  Accordingly, she further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application as amended and depicted on the revised plans. Ms. Johnson seconded the motion and all were in favor. 
Ms. McNary made a motion to approve the DAS associated with variance LSA-2011001. Ms. Smith seconded the motion. All members voted against the motion and denied the request for a DAS. 
To support her position on the DAS, Ms. McNary stated she was persuaded by the testimony from Mr. McCarthy that it would obstruct his view and would clutter the shoreline. Chairman Webber pointed out that the regulations allow temporary awnings to be placed on boathouses for protection from the weather, and he felt that type of structure would be more appropriate in this case. 

OLD BUSINESS

None
ADJOURNMENT

Ms. McNary made a motion seconded by Ms. Smith to adjourn the meeting. The motion passed unanimously.
The meeting was adjourned at 6:30 p.m. The next regular meeting is scheduled for August 23, 2011 at 1:30 p.m.

ATTEST:






__________________________________________






Stephen M. Webber, Chairman

__________________________________________

Sheila Spicer, Recording Secretary
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